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A Report to UNICEF Thailand on Diversion and Detention Alternatives 

in Thailand’s Juvenile Justice System

I.  
Executive Summary

 In the last several years, Thailand has devoted substantial time and resources to the development of innovative programs to reduce the number of children in detention and to promote diversion of youthful offenders from the formal juvenile justice system.  UNICEF Thailand asked Loyola University Chicago Civitas ChildLaw Center to conduct an assessment and report on Thailand’s diversion and alternatives to detention efforts.  The core objectives of the assessment include: 1) the identification and documentation of Thailand’s initiatives to divert children from the juvenile justice system and to reduce the number of children held in secure confinement; 2) a review of the scope and effectiveness of restorative justice programs such as Family and Community Group Conferencing; and 3) an examination of opportunities to strengthen and expand non-custodial, community-based alternatives for children in conflict with the law.  
The importance of Thailand’s efforts to reduce the number of children held in custody pending trial cannot be overstated.  As international norms and instruments universally recognize, detention in a closed institution is a traumatic event for a child.  No juvenile detention center in the world can effectively replace the support systems for children that exist within families and communities. Moreover, no detention system is ever wholly immune from the common problems of harsh conditions, overcrowding, physical and emotional deprivation, and lack of resources needed to provide state-of-the-art facilities and adequate numbers of well qualified custodial and treatment staff.  
Equally important is Thailand’s commitment to diverting children from the juvenile justice system and the institutionalization of a child-rights approach to juvenile justice that embraces principles of rehabilitation over punishment.  There is now a substantial body of evidence to support the conclusion that diversion reduces the number of children held in secure confinement, improves outcomes for youth, lessens caseloads and costs, minimizes recidivism, and offers an alternative that emphasizes restorative justice solutions to youthful offending.  Thailand has instituted several practices aimed at reducing the number of children held in pre-trial detention and increasing the numbers of children diverted from formal juvenile justice processing, including Family and Community Group Conference (FCGC), the diversion of certain drug cases under the Drug (Narcotic Addict) Rehabilitation Act, court-based diversion pilot programs, and the use of temporary release pending trial.     

Despite Thailand’s progress in aligning its juvenile justice system with international standards, the assessment reveals that there are still significant issues to be addressed.  Although juvenile justice stakeholders share a strong philosophical commitment to increased use of diversion and community-based alternatives, Thailand, in common with all countries, faces challenges in translating its vision of a model juvenile justice system into day-to-day policies and practices.  Primary concerns observed by the assessment include the need to: create and/or expand diversion opportunities at all points in the juvenile justice system; support and more broadly implement informal, community based handling of juvenile offenses; address issues of effectiveness and quality of legal representation and diversion programming; ensure that the juvenile justice system does not serve as a “default option” for vulnerable children; provide opportunities for rights based child-participation at all stages of the juvenile justice process; and overcome existing barriers to full cooperation among all juvenile justice stakeholders.   
Key Recommendations   
1. Provide a formal basis in law for diversion and alternatives to detention and develop standardized national guidelines based on international standards.    
2. Establish and expand community-based mechanisms for responding to youthful offending prior to police involvement. 

3. Ensure prompt judicial review in the case of any child who is detained in a Juvenile Observation and Protection Centre pending trial.

4. Consider development and use of community-based alternatives for children without family or community support as an alternative to detention in a Juvenile Observation and Protection Centre.

5.  While continuing to support drug diversion programs, conduct a comprehensive rights-based assessment of the number and circumstances of children treated in community and closed settings based on international standards.

6. Strengthen the role of the Public Prosecutor in diverting children from the formal juvenile justice system.
7. Expand the eligibility criteria for Family and Community Group Conferencing and support its use as a diversion option at other points (e.g. in courts and in schools).

8. Raise the age of criminal responsibility.

9. Examine and strengthen the role of the legal adviser in juvenile justice proceedings, including ensuring that children receive appropriate legal advice regarding diversion decisions.

10. Develop and implement a child-friendly complaint mechanism at all stages of the formal juvenile justice process.  

11. Increase and promote meaningful child participation around diversion.

12. Develop and promote legal rights education for children in conflict with the law at all stages of the process.

13. Reinforce and expand cross-disciplinary/cross-agency training to promote greater understanding and use of non-custodial community-based responses to children in conflict with the law.

14. Address the needs of children who are or should be involved in multiple systems such as child protection through increased collaboration with other systems and NGOs to develop appropriate programming.

15. Promote greater planning, coordination, collaboration and data collection across juvenile justice stakeholders.  

ll. 
Introduction


A. 
Background and Context  
                        Each year, thousands of children enter Thailand’s formal juvenile justice system.  As is true everywhere, the majority of these youth are charged with petty crimes and/or are first time offenders.  Some of these children came into conflict with the law because other systems designed to protect them are insufficiently developed or ineffective in responding to their needs.  

The overwhelming majority of these children spent at least some period of time in a Juvenile Observation and Protection Centre, a closed setting for detaining children prior to release or trial.    

The international community has recognized that a model juvenile justice system is one that 
maximizes opportunities to resolve cases of children in conflict with the law without resort to formal processing and adjudication and that deprives a child of his or her liberty only as a measure of last resort.  The benefits of creating such a system are many.  Diversion reduces financial and other pressures on juvenile justice institutions and increases their effectiveness by allowing them to concentrate on children and youth who are most in need of their regulations  and resources.  More importantly, diversion is a proven strategy for supporting youth in conflict with the law and ensuring safer communities.  Similarly, a system that uses alternatives to detention whenever possible protects children by ensuring that they are not inappropriately or unnecessarily deprived of their liberty.                           

Thailand has long been viewed as a leader in protecting children’s rights and interests, including those of children in its juvenile justice system.  One of the great strengths of the Thai juvenile justice system noted during the assessment process was the broad and deep shared philosophical beliefs about the importance of diversion, restorative justice, rehabilitation, and the ability of children to make positive changes in their lives. 
  In recent years, Thailand has accelerated the pace of its commitment to these principles through the development of  progressive strategies for increasing the use of community-based solutions to juvenile offending and limiting the use of secure confinement.  The successful introduction of Family and Community Group Conferencing, for example, is resulted from a commitment on the part of Thai government officials to consider new ways of responding to children in conflict with the law.  
Similar leadership led to the creation of Thailand’s innovative but still untested decision to develop compulsory drug treatment laws for addicts rather than continue to send them into an increasingly overcrowded and ineffective juvenile justice system.     



B.  
Assessment Goal and Supporting Objectives 



UNICEF Thailand asked Loyola University Chicago Civitas Child Law Center to conduct this assessment for the purpose of providing UNICEF, the Government of Thailand and other key stakeholders with recommendations on how to ensure that pre-sentence detention is used as a measure of last resort for children in conflict with the law. 
  To achieve this goal, the following six supporting objectives were developed:  
· To identify and document Thailand’s continuum of alternatives to the deprivation of liberty available to children in conflict with the law.   

· To identify key decision points for diversion and detention and to document how and by whom decisions are made.  

· To assess the effectiveness of restorative justice programs, such as Family and Community Group Conferencing, as age-appropriate strategies for diverting children from the system.
· To identify gaps, constraints, weaknesses and strengths in the national effort to reduce reliance on detention.

· To identify additional opportunities for pre-sentence diversion and alternatives to detention.
· To outline recommendations for UNICEF, the Government of Thailand and other key stakeholders on how to reduce the use of pre-sentence detention and increase the use of age-appropriate, rights-based diversion programs for children in conflict with the law.
C.  
Scope of Assessment

                         The assessment endeavors to provide an introduction to Thailand’s efforts to divert children from the formal justice system and to use detention as a last resort.  The study does not address other important aspects of the Thai juvenile justice system, including: prevention efforts; conditions of confinement in closed institutions; post-sentencing issues; detention in the immigration context; the use and effectiveness of compulsory drug treatment; the status of children dually-involved in the child protection and juvenile justice systems; community capacity to provide diversion and/or detention alternatives; the nature and quality of  existing information management systems; the qualifications and professional development of juvenile justice system personnel, the availability of aftercare programs for youth released from closed institutions; or the handling of matters involving children in conflict with the law in Thailand’s southern provinces.   Although not directly addressed in this assessment, these are issues that may warrant examination in the future.
D. 
Assessment Methodology

                        The Loyola assessment team included three international juvenile justice legal experts and a child protection specialist.  UNICEF Thailand’s Associate Child Protection Officer, a Thai lawyer, served as a liaison to the team and provided invaluable support, including legal expertise and translation.  The team was also assisted by two UNICEF-supported translators.  
The assessment took place in three stages: 1) extensive pre-field work preparation, including preparation of an assessment checklist; 2) a three-week field visit (July 12 – July 29, 2006) to Bangkok (one week) and four provinces (Chiang Mai, Songkla, Ubon Ratchathani, and Phuket); and 3) post-visit research and report writing.  

The assessment methodology involved a desk review, including an in-depth review of relevant laws and regulations relating to diversion and detention practices, semi-structured interviews with individuals and groups, and observation of family and community group conferences, court proceedings and child-friendly interviews. 
   
Desk review:  

Before traveling to Thailand, the team conducted extensive research on the Thai juvenile justice system, FCGC, and the status of children’s rights in country.  This included review of Thailand’s reports on implementation of the CRC, and an extensive internet search of conference papers, academic work, human rights reports, government websites and newspaper articles.  UNICEF Thailand provided the team with assistance in identifying English-language resources. Once in country, additional material was collected and reviewed, including government reports and statistics.  The team also prepared a resource book on diversion and alternatives to detention for UNICEF Thailand.
Semi-structured interviews:

During the three week field visit, the team conducted over 50 interviews with ministry officials, judges and associate judges, public prosecutors, child lawyers, academics, human rights advocates, service providers, detention staff, community leaders, children in detention, children and families involved in family group conferencing, and street children.  These interviews were based on a set of written interview guidelines.  (See Annex     ).
Observations:

Team members were able to observe four family and community group conferences, two juvenile murder trials and two child-friendly interrogations. Three of the family group conferences were observed outside of hearing to ensure privacy.  Team members interviewed participants post-conference.  A transcript of the interrogation was also prepared.  

III.  
Legal Framework


A. 
International Standards for Children in Conflict with the Law
                        The team used international standards and norms as its framework for assessing Thailand’s efforts to implement non-custodial, community-based responses to child offending.     Article  37 of the UN Convention on the Rights of the Child (CRC) provides that detention “shall be used only as a measure of last resort and for the shortest appropriate period of time.”  Article 40 encourages State Parties to divert children from the formal justice system and to develop a continuum of dispositional alternatives to institutional care.  These same principles are embedded in a series of international instruments governing the rights of children in conflict with the law, including: the UN Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules); the UN Guidelines for the Prevention of Juvenile Delinquency (Riyadh Guidelines); the UN Rules for the Protection of Juveniles Deprived of their Liberty; The UN Economic and Social Council Guidelines for Action in Children in the Criminal Justice System (Guidelines for Action); and the UN Standard Minimum Rules for Non-custodial Measures.  

B. 
Thailand and the Convention on the Rights of the Child

                        Thailand signed the CRC in 1992. In 1996, it submitted its initial report to the Committee on the Rights of the Child on efforts to implement the Convention.  In January 2006, the Committee issued written observations in response to Thailand’s second country report.  In its observations, the Committee cited with approval Thailand’s efforts to develop “diversion programmes for juvenile offenders and the Family Group Conferencing programme, which promote the concept of restorative justice.”  Among its recommendations, the Committee urged Thailand to “continue to implement alternative measures to detention, such as diversion, probation, counseling, family and community group conference, community service or suspended sentences,” and to “support community-based programmes and services to assist children in conflict with the law and their reintegration with society.”  The Committee again reiterated its concern that Thailand sets the age of criminal responsibility at the age of seven.  It cited the fact that 4,500 children are detained in closed institutions each year and urged, in keeping with the Convention, that deprivation of liberty be used only as a last resort.  It also recognized the need for greater coordination “at all levels” in order to effectuate implementation of national legislation and the Convention.   


C. 
Thailand’s Juvenile Justice System: An Overview
            
1. 
Laws
                                   Thailand has had a separate system of juvenile justice since 1951. 
  Today, the  principal laws governing the juvenile justice system include: the Constitution of the Kingdom of Thailand, B.E. 2540 (1997); the Act of the Establishment of and the Procedures for the Juvenile and Family Court, B.E. 2534 (1991); the Criminal Procedure Code Amending Act (NO. 22) B.E. 2547 (2004); the Penal Code (NO. 16) B.E. 2546 (2004); the Drug (Narcotic Addict) Rehabilitation Act of 2002, B.E 2545 (2002); and the Child Protection Act B.E. 2546 (2003).


2. 
Organization 
           

            Prior to adoption of Thailand’s new Constitution, the Ministry of Justice was responsible for administration of the court system.  Juvenile Observation and Protection Centres (JPOC) were under the supervision of the Juvenile and Family Court.  Since 2000, the judiciary has functioned independently, while the JPOC and Probation Department remain under the jurisdiction of the Ministry of Justice.  Other ministries and departments play an important role in responding to the needs of children in conflict with the law, including the Ministry for Public Health, the Ministry of Education, the Ministry for Social Development and Human Security, and the Department of Mental Health.  


3.  
Juvenile and Family Court


The Juvenile and Family Court is a court of first instance and is made up of the Central Juvenile and Family Court, the Provincial Juvenile and Family Courts, and the Division of Juvenile and Family Courts in the Provincial Courts.  In 2005, the Juvenile and Family Court Act was amended to provide that the Act ‘s provisions apply in all courts, including those where separate juvenile and family courts do not yet exist.  The goal is to establish juvenile and family courts in all jurisdictions in the near future.  
Juvenile and Family Court judges (as well as public prosecutors) hold career positions, with each selected through a competitive examination process.  Associate judges are lay persons recruited from the community for their interest and expertise to work with career judges in adjudicating cases and carrying out other functions.  They are appointed and serve a fixed term.
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IV. 
Juvenile Justice System:  Diversion and Alternatives to Detention

A.  
Informal and Formal Pre-System Diversion  
                       Thailand has a long tradition of using community-based mechanisms for resolving disputes of all types.  Despite changes in Thailand’s social structure brought on by increased urbanization and industrialization, anecdotally many cases of low-level juvenile offending continue to be resolved informally using traditional approaches.  Typically, this means that well-respected members of the village, such as a headman, listen to and counsel the victim, child and family, and decide on a course of action based on restorative justice principles.  Realizing the multiple benefits of community-based problem-solving, Thailand has begun to use more formalized structures to respond to a range of needs at the local level, including the use of community rights volunteers, community public health volunteers and community probation officers.  Most recently, the Probation Department in the Ministry of Justice has promoted the use of “Community Justice Networks” in which community members and government officials work collaboratively to advance justice and peace in the community.  These efforts can include crime prevention, information-sharing, and dispute-resolution.  The Networks are encouraged to establish local Community Justice Centers as a place for seeking solutions to complaints and disputes among community members. 
Observations and Comments:  

Thailand’s commitment to increasing the use of community-based mechanisms for dispute resolution dates back almost two decades and is memorialized in several plans and documents. Many of the mechanisms that are already in place or are being developed can play a useful role in limiting the number and type of juvenile cases that end up in the formal justice system.  In increasing the use of informal systems to respond to youthful offending, however, it is important to safeguard against “net widening” (i.e. using a community justice center to respond to the needs of homeless or maltreated children), and to ensure that basic due process protections are observed in connection with sanctioning.       

B. 
Police Inquiry, Arrest and Informal Processing  



Police typically are a juvenile’s initial point of contact with the formal juvenile justice system.  Decisions made at this preliminary stage can make the difference in whether a child is diverted or referred to the formal justice system.  If a case is referred to police, a police inquiry officer conducts an initial investigation within 24 hours.  If a case involves a petty offense such as disorderly conduct, minor property damage or inhalant use, police may choose to deal with the matter at the police station rather than going forward with the prosecution.  By one estimate, as many as 18.8% of cases were resolved informally in 2005 through police warning, fine, and/or release to a parent or guardian.
    

If police decide to go forward with a formal processing, the first decision they make that affects the issue of pre-trial detention is the nature of the charge filed.  If, for example, a decision is made to charge a child with a crime that carries of penalty of more than 5 years imprisonment, the child will not be eligible for Family and Community Group Conferencing.  Alternatively, if a child is charged with possession of a small amount of drugs, a child may be eligible for treatment under the Drug Rehabilitation Act.  Under the existing system, because Public Prosecutors do not appear to have a role at the police inquiry stage, there are limited checks on the exercise of police discretion in deciding on the charge.

If a child is arrested, he or she must be taken to the nearest Juvenile Observation and Protection Centre (JPOC) within 24 hours of arrest.  The child’s parents or legal guardian have a right to be notified promptly of the arrest.  There appears to be strong compliance with the requirement that a child be delivered to the JOPC within the 24 hour time limit, although this mandate often poses challenges for local authorities.  In Bangkok, compliance can be difficult because of the large volume of cases and shortage of staff.  In the provinces, it may be difficult to transport children to the nearest JPOC within 24 hours because of the distances and expense involved.   

Observations and Comments:  

Although the assessment did not directly examine the issue of police interaction with children in their custody, examples of police mistreatment of youth has been well-documented in the past.  Unfortunately, several of the children with whom we spoke told us that they had personally had been the subject of threats, coercion and even beatings by police.  For that reason, we are  reluctant to recommend broadening the role of police in diversion efforts at this time, although it is something that should be considered in the future.        

C.      Child-Friendly Interrogation
                      Although only police are involved in the original questioning of a child at the police station, Thai law now requires that the child be interrogated using “child-friendly” procedures.  There is no prescribed time frame within which this questioning must take place, although functionally it must occur after the child has been taken to the Juvenile Observation and Protection (within 24 hours of arrest) and before the Public Prosecutor files a formal charge in court (within 30 – 90 days of arrest).  As discussed below, most children who participate in the child-friendly interview process are free on bail or some other form of release.

The new child-friendly procedures are set forth in Section 133 bis of the Criminal Procedure Code. That section provides that child victims, witnesses and offenders are to be interviewed separately in a place suitable for children, with   the examination conducted by a psychologist or social welfare worker.  The “image and voice” of the examination is recorded.  During the interview, the child is seated in a room with the psychologist or social welfare worker and with any trusted person of his or her choosing. The child is entitled to have a legal adviser present.  If the child does not have a lawyer, one will be provided by the State.  The Public Prosecutor and police watch the interview through a one-way mirror and listen through a speaker. The prosecutor advises the social worker conducting the interrogation via microphone regarding questions to be asked.   At the beginning of the examination,  the alleged child offender is informed of the charges and told that his or her statements may be used as evidence at trial.  

Observations and Comments:

The child-friendly interview represents the first time that the Public Prosecutor is able to screen the case to determine if a prosecution order should be entered, if lesser charges will be brought, or whether further investigation is needed before such decisions are made.  In that sense, it plays a potentially important role in determining whether a case will be prosecuted and what options for diversion and alternatives to detention will be available to decision-makers going forward.    

               D.  
Role of the Legal Adviser during Interrogation
                        The Thai Constitution (Section 241) gives a suspect the right to have an advocate or person of “his or her confidence” present during a police interrogation. If the accused is “not more than eighteen years,” the Amended Criminal Procedure Code (art. 134/1 bis.) requires the person conducting the inquiry to ask the child whether he or she has a lawyer, and if not, the government will provide one.  This section also gives the alleged offender the right to have the lawyer present during any interrogation of the child.   
At the investigation state of the proceeding, the police contact the local law society or individual lawyers to ensure that a legal adviser is present at the interrogation.  The lawyers who participate in this process do so for a number of reasons, including a desire to gain experience (sometimes required to qualify for certain career positions), to discharge pro-bono obligations, and/or because they believe that it is important to be involved in the juvenile justice process.
Observations and Comments::
It is reported, and our observations and interviews confirmed, that lawyers who “advise” children before and during the interrogation process at a police station or Public Prosecutor’s office view their role as solely to protect the child from being coerced or maltreated by police. They do not offer legal advice to the child regarding the advisability of making a statement to the police.  In fact, the police, prosecutors, and children’s advocates we interviewed told the team that such advice would be inappropriate at the interviewing stage.  The limited role of legal advisers was confirmed in interviews with children.  They stated that they did not understand the purpose of a legal adviser and did not consider them to be their advocate in the investigation and interview process.
:            E.     Juvenile Observation and Protection Centre (JOPC)

                     All children charged with a crime must be taken by police to a JOPC within 24 hours of arrest.   Although not referred to as “detention centers,” they are closed settings in which children and youth are held pending trial or release.  Each Centre has a director who is responsible for all aspects of the Centre’s functioning.  

                     1. 
Number and Type of Referral to JOPC
                                    According to the Juvenile Observation and Protection Centre website,   
From January – May 2006, 17,844 children were referred to JOPC.  Of these, 15.91 % were between the ages of 7 and 14, and 84.09% were ages 15-18.  91.27% of the youth were male, and 97.41% were listed as Thai, with the nationality of 2.59% designated as “other.”
                      2. 
Bail  

                                    The JOPC reviews each child’s case and determines whether the child will be released with or without bail, or if the child will be detained pending trial.  Reports varied as to the practice of releasing children without bail, but most interviewees report that some amount of bail is requested in almost every case.  Bail can be met by cash payment, a guarantee/surety of property, or based on the position of someone coming forward on the child’s behalf to request release (civil servants, attorneys, or other prominent positions).  Some provinces have also trained community leaders who can sign for the child’s release.  

The JOPC processes bail requests for children 24 hours a day, 7 days a week to avoid detaining children unnecessarily.  If the child’s parent or guardian requests that the child be released to their care and the family can provide bail, the vast majority of children will not be detained pending trial.  Of those children brought to the JOPC 75-90% are released on bail.  Those children released on bail may spend only a short time at the JOPC ranging from a few hours to one or two days.  Interviews revealed that those children who remain in detention tend to be those for whom no one requests bail and those who the JOPC has determined cannot be appropriately returned to their communities.  When a request for bail has been made and the request is denied by the JOPC, the case is then referred to the court for review of the bail decision.  The court then has the discretion to set bail for the child, release the child to the care and oversight of the parents without bail, or to affirm the decision to detain the child pending trial.

Observations and Comments:  

Interviews identified two significant gaps in the bail process. The first gap is for children whose families cannot post bail.  In these cases, no request for release is initiated and therefore the case is processed as if no request for bail is made, even when parents seek the release of their child.  Because bail is not technically “denied”, the case is never sent to court for review.  This results in some children remaining in the JOPC based on their family’s socio-economic status and not on their risk of flight or the level of offense the child is alleged to have committed.  

The second gap pertains to those children who have no family member or guardian to request their release (e.g. street children) and those who cannot be safely returned to their families due to abuse or neglect.  Children in these circumstances tend to remain in the JOPC pending trial in small, but disproportionate numbers, regardless of the level of offense he or she is alleged to have committed.  

2. Case Processing at JOPC



While the child is in the JOPC, he is “observed” by staff and a report is written concerning the child’s background and involvement of the crime charged. If a child is released from custody prior to trial, the legal inquiry officer (a social worker or probation officer) conducts an investigation by visiting the child, the child’s home, and the child’s school. The report written by the JOPC is made part of the file submitted to Public Prosecutor and to the court. This file is taken into account by the Public Prosecutor in recommending a sentence and by the court in pronouncing sentence.

The JOPC is responsible for the custodial care of the children who remain in custody pending disposition of their cases. The JOPC’s are viewed as playing a role in the rehabilitation and correction of children. The JOPC also serves a monitoring function for those children on temporary release pending the outcome of their case.  While on temporary release, children may be required to check-in with the JOPC.
The Office of the Judiciary has submitted proposed amendments to the Council of State. These amendments would amend Section 63 of the Family and Juvenile Court Act to require the police to bring the child to court for a determination as to custody, thus substituting a judicial process for the discretion now exercised by the directors of JOPC’s.  


E. 
Family and Community Group Conferencing (FCGC)

                        1.   
Introduction


   

Under the leadership of the Ministry of Justice, Family and Community Group Conferencing (FCGC) was formally introduced to Thailand in 2003.  The goal of FCGC is to divert children involved in low-level offenses away from the formal judicial system and to restore social harmony among the victim, child offender and the community at large. It also serves to reduce the number of children in post-sentence confinement.  

Thailand based its conferencing model on three well-known restorative justice conferencing models: New Zealand’s Family Group Conference model; Canada’s First Circle methodology; and, the Real Justice approach.  It then adapted those models to incorporate traditional Thai community-based dispute resolution values and practices.  As such, FCGC reflects a hybrid process that aims to create a unique and culturally- specific form of diversion.  (For a more information on Thailand’s efforts to promote and institutionalize FCGC, including a timeline, see Annex     ). 

 

2. 
 Legal Authority and Prerequisites for FCGC

                                    Although FCGC is not formally incorporated into Thai Law, existing laws establish a framework and process that facilitates the use of this alternative response to juvenile crime.  Once a child is under the care of the Juvenile Observation and Protection Centre, Article 63 of the Juvenile and Family Court Act gives the Director discretion to recommend a “non-prosecution” order to the prosecutor if three criteria are satisfied: 1) the alleged offense is punishable by five years imprisonment or less, 2) the Director believes the child is amenable to rehabilitation, and 3) the child understands and agrees to the oversight by the Director if a non-prosecution order is entered. In addition, FCGC is an option only if it is the child’s first offense, the child is willing to admit guilt and take responsibility for the crime and the victim consents.  Prior to 2003, JOPC directors rarely used their discretion to recommend non-prosecution under Article 63. This practice changed dramatically and rapidly changed under the Ministry of Justice’s leadership and the introduction of FCGC.  Since its inception, FCGC has resulted in over 10,369 children being diverted from the juvenile justice system .
 
	 
Number of arrests
	 
105,905

	 
Number of potential FCGC cases
	 
16,930

	 
Number of FCGCs held
	 
12,362

	 
Number of non-prosecution orders
	 
10,360

	 
Number of prosecution orders
	 
 121

	 
Number of re-offenders
	 
 361


Statistics from the Observation and Protection Centres from June 1, 2003 - June 30, 2006.



3. 
FCGC Process

                                   After the arrest of the young person, the Juvenile Observation and Protection Center conducts a social inquiry, which normally takes between 15 – 25 days.  The Director of the Juvenile Observation and Protection Centre uses the inquiry as a basis for the decision to recommend a “non-prosecution order.”  
The preparation stage of FCGC is critical and requires the conference facilitator to explain the  process, including its pluses and minuses, to the victim, the young person, his or her parents, and any other potential participant.  Children, as well as victims, are strongly encouraged to consider conferencing as an alternative to prosecution.  They are informed by the facilitator that successful conferencing will lead to a non-prosecution order and no criminal record.  Unless a family can afford to hire and attorney, children typically do not have access to legal advice during the preparation stage.  As a result, most children and families lack a full understanding of the legal consequences of conferencing, including whether their case may be dismissed due to lack of evidence.  

Participants in the FCGC include the victim, the child offender, the parent/s and relative/s of the child, a psychologist, a social worker, one or more representatives of the community, the director of the protection center, the police investigator, a prosecutor and the conference facilitator.  Both the victim and the young person have an opportunity to explain the circumstances that led to the child’s arrest and to share their feelings and point of view.  The group then must reach a consensus as to what the young person is required to do to repair the harm.  Options typically include: an apology to the victim, community service, financial compensation and supervision by Juvenile Observation and Protection Centre, which can last up to two years and which generally requires periodic contact with a social worker or probation officer.  Other creative agreements resulting from conferencing can include the child’s ordination as a novice Buddhist monk, writing essays on the consequence of the harm inflicted and promises to stay away from certain activities or people.  In addition to what the child may be required to do, the parents may also be a party to the agreement and be required to take several steps to address the issues that brought the case into the system.  
[image: image2.wmf]
Observations and Comments:
There is no question from a child’s rights perspective that FCGC has revolutionized the treatment of children in conflict with the law within the Thai juvenile justice system. This is a remarkable achievement that deserves the highest recognition from the rights community.  All of the children interviewed by the assessment team reported satisfaction with the FCGC process, as did their parents.  Although the reaction of victims was more mixed, they generally supported the process and the idea of ‘”giving children a second chance.” 
 

The FCGC model appears to be implemented in a flexible manner, incorporating cases that might not traditionally fall under restorative justice practices.  For example, the team noted the use of FCGC for victimless crimes, including infractions such as capturing and selling a protected bird from a national reserve, gambling and reckless driving. 
  Considering the time and intensive resources required for FCGC, such practices should be reviewed to determine whether there is a less involved and faster way to divert these types of cases.   

Despite Thailand’s success in diverting children in conflict with the law via FCGC,  consideration should be given to strengthening certain aspects of the system, including expanding the number of children who can benefit from FCGC, enhancing child participation and privacy during the process, setting limits on reparations, establishing a complaint mechanism, ensuring that children and parents are better informed about possible adverse consequences of admitting guilt, and recognizing and addressing the social service needs of at-risk children.   
Currently, FCGC is available only to children who meet certain eligibility requirement and who are recommended by the director of a JPOC for non-prosecution.  The documented success of FCGC should be available more broadly, including to children who commit crimes that carry potentially harsher penalties or who are not first-time offenders.  Other sectors of the formal and informal juvenile justice system should also have access to FCGC as a form of diversion.   
Article 12 of the CRC explicitly provides children with the right to express their view in all matters concerning them, including the right to be heard in any judicial and administrative proceedings.  This includes allowing them to contribute their own ideas and concerns to decisions affecting their lives.
  In Thailand, it is our understanding that FCGC facilitators are formally trained to ask victims first what compensation they seek and then ask offenders for their input.  Although this reflects standard restorative justice practice that aims to empower victims in the reconciliation process, there is a logical concern that many children will agree without sharing their ideas about what is fair or appropriate, especially given the setting and power differential between adults and children.  Asking the child first about how best to repair the harm will not only ensure more meaningful participation, but can foster a stronger sense of responsibility, more creative and individually-tailored solutions and better psychosocial well-being.
  
Confidentiality issues may also be an issue during the FCGC process.  The model is based on open dialogue between the parties, JOPC staff, community and family members.  During the conference, participants talk about the offense, share their feelings about how the infraction has affected them and provide suggestions about appropriate reparations.  Mental health professionals may also report on the offender’s psychological status.  Although only one of the four conferences was observed with translation, the team noted the open disclosure of information such as IQ level, mental health diagnosis, and sexual orientation status.  The risk of social stigmatization as result of open disclosure to peers and community members is evident.  Furthermore, such information does not seem to add value to the conference because little emphasis is placed on developing services for the child.  Although such information may be important in understanding the child’s situation and persuading police, prosecutors and victims to accept the diversion plan, special attention should be given to unnecessarily revealing highly personal information and reminding attendees that information revealed during the conference is confidential.
FCGC agreements focus heavily on repairing the harm caused by the child to the victim and community.  Little attention, however, is placed on developing a social service plan for at-risk children and families.  Many children entering the juvenile justice system are also victims of abuse and neglect and early intervention can act as a powerful protective force.  Furthermore, if FCGC is expanded to more serious offenses or for cases involving children involved in a second offense, a child and family-centered social service focus will be important and will require closer collaboration with the Ministry of Human Security and Social Development and local social service NGOS, such as Songlka Forum and World Vision.  


F.   
The Juvenile and Family Court

                        1. 
Procedures

In cases other than those relating to drug diversion or requests for review of the denial of bail, the Juvenile and Family Court typically does not become involved in a case until the Public Prosecutor enters a charge in court.  This takes place within 30 to 90 days depending on the seriousness of the alleged offense.  
When cases are referred to the Family and Juvenile Court for trial, they must be heard by a panel of not less than 2 judges and 2 associate judges, one of whom must be a woman.  The trial is conducted in Thai, although interpreters will be provided if needed. 

Section 83 of the Act provides that a “legal adviser” must be appointed for the child “to act on his or her behalf … in similar manner of counsel.” 
 This requirement is mandatory unless the child does not wish to be represented and the court agrees.  A “legal adviser” must be a lawyer or have obtained a degree in law not lower than a bachelor’s degree (Section 84).  Juvenile and Family Courts must register any legal adviser who meets the qualifications for the position and who wishes to be registered.  The court pays the costs of the advocate.  No data exists on the number of children who are actually represented in court proceedings.

The legal adviser appointed for the child at trial is rarely if ever he same legal advisor who was present during the taking of the child’s statement. (One explanation for this was that it protected the accused and his or her family from being unduly influenced by lawyers to retain them to represent the accused at trial.)  The appointment of a legal advisor often takes place on the day the case is set for trial. The lawyers to whom we spoke told us that in such cases they can obtain postponements in order to conduct an interview of the child and further investigation.

They also said that prosecutors typically share the information (reports, statement) in their files with the child’s legal advisor.  
The accused offender may admit or deny the charges in court.  If he or she admits to the crime,  the court will pass judgment immediately if the crime carries a penalty of less than 5 years imprisonment and the child’s parents or guardian are present in court.  If the penalty is over 5 years imprisonment, the public prosecutor must present one or more witnesses to corroborate the admission.   



3.  
Juvenile and Family Court Diversion and Alternatives to Detention

                                    The Juvenile and Family Court judges have broad discretion in deciding how to respond to a child in conflict with the law both before and after entry of a judgment.    Their options include deferred judgment, warnings, probation, suspended punishment with or without probation, release to parents and fines.
  




a. 
“The New Paradigm

 As an outgrowth of the discretion granted to judges, the juvenile and family court system recently has developed a comprehensive new vision for responding to youth in conflict with the law, known as “The New Paradigm.” 
  When fully implemented this approach has the potential to reduce the number of children in conflict with the law, reduce reoffending, and promote positive youth development. 
The goals of the New Paradigm program are to prevent children and youth from committing offenses and from becoming repeat offenders by utilizing an approach focused on training, teaching and supporting the child.  The multi-layered approach relies heavily on associate judges and includes community participation, prevention strategies, restorative justice practices, an interdisciplinary committee, and methods of alternative sanctioning.  

As a way of generating important community buy-in, participation and support for the children in the system, the New Paradigm envisions the development of Networks for Child, Youth and Family Protection.  The vision for these Networks is to work with the Courts to: protect the rights of children and youth; delinquency prevention; rehabilitation of youth in the juvenile justice system to prevent re-offending; and promote and protect the family institution.  Prevention activities include educating children, parents, teachers, and the community about legal codes and promoting positive activities for children to participate in during their free time such as sports, music, art, community service, or summer ordination. 

The elements of the New Paradigm approach vary depending on the level of alleged offense.  For the lowest level of offenses, involving non-violent acts and children who still attend school, associate judges may recommend a period of supervision.  During this period, the child’s activities are recorded by his or her parents or other responsible party and the child may be required to perform community service.  At the end of the period the associate judge interviews the child and parents and reviews the activity record to assess behavioral change. If the child has maintained good behavior, the associate judge reports the case to the judge who then passes the acquittal judgment.  The acquittal judgment may require the child to continue reporting to the associate judge from time to time.

For slightly more serious offenses the case is be processed in the manner described above and the associate judge may recommend that the child or youth be sent to a basic behavioral change program set up by the court or a community-based program.

Programs might focus on family relationships, occupational training, job placement, army camp, youth relational programs, novice ordination, dharma camp, community service, or schools.  The behavioral change program may be followed by a period of supervision.  If the child successfully changes his or her behavior and realizes his or her mistake, an acquittal judgment is entered.  If the child is unsuccessful, the judge may send him to receive training in the closed system of the JOPC.

For non-violent cases that involve a victim, the associate judge may suggest that the child or youth participate in a restorative group meeting process.  Such a meeting is conducted by the associate judge and, like Family and Community Group Conferences conducted at the JOPC, includes the child who committed the offense, the child’s parent or other supportive person, the victim, a support person for the victim, and a community member.  The group develops a reformation plan for the child, which is submitted to the judge for approval.  After the child has completed the plan and improved his or her behavior, the judge may pass the acquittal judgment and may require monitoring by an associate judge.  If the child’s behavior does not improve, the judge may send him or her to a training school.

For violent behavior cases, the associate judge may recommend that the child’s case be reviewed by the Court’s Interdisciplinary Committee.  Such a committee is comprised of doctors, psychiatrists, and social workers whose role it is to make suggestions to the judge regarding appropriate treatment methods to reform, treat, and rehabilitate the child.  If the child is successful in making behavioral changes, the judge enters an acquittal judgment, which may require a supervision or monitoring period.

For severely violent cases that are not appropriate for handling in the above manner, the judge may order the child or youth to receive training in the closed system of the JOPC or impose a sentence of imprisonment where permitted.  

The New Paradigm envisions that court working in collaboration with the JPOC to develop a training program to match the child’s needs and address the reasons that caused the child to commit the wrong doing so that the judge can determine the duration of the child or youth’s judgment.  The JOPC then reports to the judge every three months for review and the associate judge may also meet with the child from time to time.  

The New Paradigm approach has been piloted in the Ubon Ratchathani Juvenile and Family Court, the Samutprakarn Juvenile and Family Section Court, and the Nonthaburi Juvenile and Family Court.  Based on the positive experiences in Ubon (and the other pilot sites, the Central Juvenile and Family Court in Bangkok plans to incorporate New Paradigm approaches into their practices. 

Observations and Comments:

The New Paradigm of the Juvenile and Family Courts is an ambitious plan to process juvenile cases in a manner consistent with the CRC and International Standards, embracing the philosophy of using detention as a last resort and focusing on rehabilitation over punishment.  However, the ambitious nature of the New Paradigm makes its broad implementation very challenging.  In order for the implementation to be successful, the courts will need the cooperation, collaboration and support of other government entities involved in the juvenile justice system at every level, from Ministry level officials to direct service providers.  This type of buy-in and collaborative approach can be difficult to achieve under the most cordial of relationships.  Divisions between segments of the juvenile justice system appear to hamper the ability of all parts of the system from coming together to achieve shared goals, resulting in a silo approach to reform efforts and diminishing the overall ability to reach desired outcomes for youth and for the system as a whole.  

Even the implementation on a pilot level has its challenges, including the ability to successfully carry out programs after outside funding has ceased.  In order for pilots programs to take root, ongoing funding needs to be available until they have been fully institutionalized and integrated into the day-to-day practice of the juvenile justice system with the financial support needed to maintain operations.



4. 
Drug Diversion

                                   In response to the high numbers of children and adults in the criminal justice system on drug charges, Thailand enacted the Narcotic Addict Rehabilitation Act of 2002 in an attempt to reduce the demand for drugs and to treat youthful and adult addicts as patients instead of criminals. 
  Children arrested for possession and/or consumption of drugs are be diverted from formal processing in the juvenile justice system if they are found to possess an amount of drugs deemed for personal use, they admit to the allegation, and they are not alleged to have committed other offenses that would be punishable by imprisonment. Typically, children who fall under the Act are arrested for possession of less than five amphetamine pills or small amounts of marijuana. 
 

When a child is arrested under these circumstances, the child must be referred to court within 24 hours.  The court then transfers appropriate cases to an Interdisciplinary Sub-Committee chaired by the Chief Public Prosecutor and staffed by a social worker, a psychiatrist or a psychologist, and a probation officer.  The Probation Department serves as the secretary of the committee, conducts a fact finding investigation regarding the child and the family, and organizes services for the child.  The Interdisciplinary Sub-Committee is charged with conducting an assessment of the child and his need for treatment.  If the Sub-Committee determines that the child is a user or an addict, it will inform the prosecutor who then suspends prosecution pending the results of rehabilitation services.   

The Interdisciplinary Sub-Committee creates a plan for the treatment and supervision of the child.  Approximately 80% of the children receive rehabilitation services in their communities, while the remaining 20% receive treatment in confinement.  Some children are detained in the Juvenile Observation and Protection Centres during the 45-day fact finding period and/or while awaiting placement in a drug rehabilitation center.  Children who are found by the Interdisciplinary Sub-Committee to be chronic drug users or addicted to drugs can be confined in drug rehabilitation centers or boot camps.  Rehabilitation plans should not exceed six months, but may be extended for subsequent six month periods (not to exceed three years).  When a child has successfully completed a drug rehabilitation program, the public prosecutor will file a non-prosecution order and the child will not have a criminal record.  If the child is not successful in treatment or does not comply with the provisions of the treatment plan, the prosecutor will then move forward with prosecuting the case.

Observations:

Although this assessment was not designed to as an in-depth evaluation of the process of compulsory drug treatment under the Act or drug treatment services themselves, interviews with children and professionals within the juvenile justice system highlighted several issues related to children’s rights.  Interviews revealed positive reactions to the purpose of the Act as well as to the manner in which children are processed through the courts and the Interdisciplinary Sub-Committee.  Localities appear to have responded to the Act quickly by setting up court and committee procedures that reflect the purpose of the Act.  Interviews also revealed, however, gaps in the availability of services and the coordination of services resulting in corresponding difficulties in matching each child with the appropriate level or intensity of treatment.

Interviews also revealed an almost unanimous and high level of concern about the quality and efficacy of both community-based and confined treatment programs.  Interviewees reported few successes in the treatment of children as well as some safety concerns about the boot camps.  

Another concern raised was the issue of children being over-charged by police in relation to the amount of drugs in their possession in order to circumvent the drug diversion option.    

V . 
Recommendations   

            The assessment team makes the following recommendations for consideration regarding steps that could be taken to increase the number of children diverted from formal juvenile justice processing and decrease the reliance on detention pending disposition of their cases. These recommendations are made recognizing the substantial steps already taken by the juvenile justice community in Thailand and the substantial results already achieved.  They are based on the information gathered during the assessment.  The goal is to maximize diversion opportunities at all points in the juvenile justice system and to utilize detention as a last resort.  
1. Provide a formal basis in law for diversion and alternatives to detention and develop standardized national guidelines based on international standards.  
Thai law does not expressly provide for several of the important and creative innovations which currently are being used to prevent youthful offending and to divert children from the formal justice process.  The two primary examples of the gap relate to Family and Community Group Conferencing and The New Paradigm.  For a long time, the absence of any formal authority in law to divert children limited development of the law.  Even today, the legal basis for FCGC rests on an interpretation of Section 63 of the Juvenile and Family Court Act. authorizing the director to recommend a non-prosecution order to the Public Prosecutor.  Even where Thai law does provide for diversion and alternatives to detention, provisions are spread throughout various legislative enactments and in ministry regulations.  Thailand should consider using international law instruments to develop a coherent and comprehensive body of law and formal regulations in support of its diversion and alternatives to detention goals.  
2. Establish and expand community-based mechanisms for responding to youthful offending prior to police involvement or formal processing. 
Most issues involving petty offenses should be resolved at the community level without involvement of police or the judiciary.  Traditional community leaders provide a rich resource for informal processing of child offenders.  To take full advantage of this resource, consideration should be given to reinforcing and supporting the Thai tradition of informal resolution of disputes through training of headmen and other community leaders in such areas as restorative justice principles and children rights training.  
In addition, Thailand should consider further development of formal community-based  mechanisms of dispute resolution.  In the same way that Thai government officials studied other models of family group conferencing and adapted them for use in  Thailand, other countries may provide a source of models for formal structures such as community justice centers.  One example of possible approaches is Cebu City, The Philippines’ Community-Based Prevention & Diversion/Mediation Programme for Children in Conflict with the Law.      
Increasingly, formal justice systems are being asked to resolve problems that occur in a school or institutional setting.  In response, many restorative justice programs have been developed to deal with school-related misbehavior, including peer juries made up of other youth and other forms of conferencing.  It is our recommendation that the juvenile justice and education systems work  together to institute similar programs in Thai schools.  
3. Ensure prompt judicial review in the case of any child who is detained in a Juvenile Observation and Protection Centre pending trial.
All children who are detained in the JOPC should receive prompt judicial review of the decision to detain.  Such review should not apply only to those cases where bail has been denied, but should include all cases in which no release was requested or in which the family could not meet the bail requirements.  This will serve as a significant check and balance and be a good step in ensuring fairness for all children regardless of socio-economic or family circumstances.

4. Consider development and use of community-based alternatives for children without family or community support as an alternative to detention in a Juvenile Observation and Protection Centre.
Interviews revealed that children without families to whom they can be released (i.e. street children) often remain in detention pending trial and may be sent to closed institutions post trial due to lack of alternatives for their care and placement. Street children, abused and neglected children who do not have a safe home to return to, and immigrant or stateless children who may be far from their families and communities are among the most vulnerable of children.  These children need special protection in the juvenile justice system in order to ensure positive outcomes.  Children in these circumstances also may be more vulnerable to abuses by other children and adults in the system and are especially at risk for exploitation.  Detaining these children, based on their status and not the level of offense, fails to address their primary needs for protection.  Relevant ministries and NGOs should work together to develop a pilot program that provides a small family-like, community-based setting for children entering the juvenile justice system who cannot or should not return to their families.  The program should provide for the child’s day-to-day needs for shelter, food, clothing and education as well as needed social service programming.
5. While continuing to support drug diversion programs, conduct a comprehensive rights-based assessment of the number and circumstances of children treated in community-based and confined settings based on international standards.

During interviews, concerns were expressed to the team regarding the efficacy and quality of substance abuse treatment for juveniles.  Children have the right to competently delivered services.  An in-depth evaluation of existing drug treatment programs should be conducted to ascertain the availability of quality treatment for youth and the components of an effective drug treatment program for juveniles. The practical effects on children of the drug diversion program, especially as they result to secure confinement of youth, also should be examined. Consideration should be given to judicial oversight of the drug diversion program, especially as the program involves conditions of confinement and secure detention.  Specific recommendations include:

· Evaluate community based and confined treatment programs for juveniles.

· Develop evidence- based practices and programs that specifically address the needs of juveniles who use and or abuse drugs. Research effective drug treatment practices for juvenile substance

                       abusers and users and design and implement programs based on such practices.

· Develop research based screening and evaluation tools that can assist the multidisciplinary sub-committees in determining the level of treatment that each child needs. An examination should also be made of the standards that are applied to determine what level or type of treatment the child will receive i.e. whether treated in the community or referred to in-custody treatment.

· Collaborate with multiple ministries to develop a prevention and intervention strategy to respond to the increased use of inhalants by juveniles.  Include the Ministry of Education to develop prevention curriculum for use in schools.

· Consider including inhalants to the Drug Rehabilitation Act.

6. Strengthen the role of the Public Prosecutor in diverting children from the formal juvenile justice system.
Because they have ultimate responsibility and authority to prosecute an alleged crime, Public Prosecutors are the gatekeepers to the juvenile justice system.  In this role they do have discretion to reduce a charge originally determined by police and to enter a non-prosecution order.  Technically, however, they do not have the authority to divert a case to Family and Community Group Counseling unless the child has entered the Juvenile Observation and Protection Centre system and a recommendation is made by the director for a non-prosecution order.  Public Prosecutors are in many ways the best equipped to make judgments about sending appropriate cases out of the system (e.g. referring a case to a community-based program at the time of the child-friendly interview), but they need greater formal authority and encouragement to maximize this potential.   
7. Expand the eligibility criteria for Family and Community Group Conferencing and support its use as a diversion option at other points (e.g. in courts and in schools).
Consideration should be given to including more offenses within the FCGS’s jurisdiction by including more serious offenses and by including juveniles who have non-serious histories of prior offenses. Our analysis (set forth below) of the offenses that are eligible and those that are not eligible indicates that there are not always rational distinctions between them. Moreover, the strength of the FCGC process demonstrates that children charged with more serious offenses, and children with prior arrests/convictions who have not had previous experience with the restorative justice aspects of FCGC, could benefit from the resources that flow from becoming involved in FCGC.

Consideration should be given to examining whether the FCGC is equally available to all eligible children. In some cases, the FCGC process may not be available to a child because of lack of parental involvement. This could indicate that the FCGC process is not available to the poorest and most at-risk children. Excluding such children from the FCGC process (if this is the case) would seem to penalize children who could stand to benefit most from community-based solutions. The FCGC process should not be denied to children because of their family situations or lack of economic resources.

8. Raise the age of criminal responsibility.
Thailand sets the minimum age of criminal responsibility at age 7.  The Committee on the Rights of the Child has expressed concern about this low age when responding to Thailand’s first and second country reports.  Although there have been efforts to revise the Penal Code to define a higher age for criminal responsibility, to date these efforts have not succeeded.  Thus, Thailand’s law remains out of step with Article 40 of the CRC (“State Parties shall seek to promote…the establishment of a minimum age below which children shall be presumed not to have the capacity to infringe the penal law…”).  

Beyond that, the low age of criminal responsibility directly affects the number of children in juvenile justice system.   According to Government statistics, the number of cases handled by Juvenile Observation and Protection Centres in 2004 included 5,177 children between the ages of 7 and 14.  While the vast majority of these children no doubt were in the upper age ranges, if Thailand were to raise its age of criminal responsibility, it would automatically divert a significant number of younger children from its formal justice system.  This would be particularly appropriate given these children’s developmental capacity to understand fully their behavior and to assist in their defense, as well as their malleability and potential for rehabilitation.  

9. Examine and strengthen the role of the legal adviser in juvenile justice proceedings, including ensuring that children receive appropriate legal advice regarding diversion decisions.
Consideration should be given to examining the role of legal advisors during the arrest and investigation stages, as well as at the trial stage with a view toward encouraging more vigorous advocacy by legal advisors. At present, children who arrested, most of them poor, have no one to advocate on their behalf.  Although children have a theoretical right to legal representation, currently there is a lack of lawyers who specialize in handling children’s cases,  a low level of interest in taking such cases, and an uneven understanding of the role of a legal advocate for a child in conflict with the law.  Suggested components of advocacy would be investigation and presentation of evidence supporting early release from custody, the giving of advice concerning the advisability of making statements to police and prosecutors, advising children about the consequences of participating in diversion programs and the admission of guilt required to participate in such programs, and representation of children from the time of arrest through trials and appeals. Standards could be developed that would set forth the situations in which such comprehensive advocacy should be required.  

10. Increase and promote meaningful child participation around diversion.
Child participation is an essential component of children’s rights.  It is unclear the degree to which the concept of child participation is accepted and incorporated into the Thai juvenile justice system.  Consideration should be given to surveying the understanding and use of this concept and for fashioning strategies to promote its use in diversion and other restorative justice programs and practices.  Tools such as Hart’s Ladder of Participation can be useful in understanding and promoting this concept.
11. Develop and promote legal rights education for children in conflict with the law at all stages of the process.
Ultimately, rights can only be fully recognized if they are understood by all stakeholders.  Often children are left out of this equation.  Although children may have a generic understanding of the CRC, they are much less likely to understand and seek to exercise their rights when they are confronted with the realities of the justice system.  Programs that use law students to go into closed institutions and teach them their rights in that context might be one avenue for promoting this recommendation. 
12. Develop and implement a child-friendly complaint mechanism at all stages of the formal juvenile justice process.  
A model justice system has built-in opportunities for surfacing concerns about its operation and for reviewing decisions by those in positions of power and authority.  Although juvenile justice representatives with whom assessment team members interacted were sensitive to the needs and rights of children, it is nonetheless good practice to formalize opportunities to seek review of decisions and actions that have potential negative consequences for youth in the formal and informal justice system.  
13. Reinforce and expand cross-disciplinary/cross-agency training to promote greater understanding and use of non-custodial community-based responses to children in conflict with the law.
Develop multidisciplinary training, cross-agency training to foster how to work together and presentation of information from multiple disciplines to promote good decision-making, including not just law, but child and adolescent development, substance abuse, domestic violence, abuse and neglect, age-appropriate interviewing skills, children’s rights training, best interest, family systems, crime prevention, and girl offenders.  Utilize skill-based, state-of-art training methodologies for adult participants.

14. Address the needs of children who are or should be involved in multiple systems, such as child protection, through increased collaboration with other systems and NGOs to develop appropriate programming.
In Thailand, as everywhere in the world, many of the children in the juvenile justice system are there because they suffer from a lack of proper parental care and supervisions, because they have untreated mental health problems, or because they have failed to engage successfully in the education system.  Now that Thailand has adopted the Child Protection Act, there is more potential for responding to the needs of these children, thereby either preventing them from entering the juvenile justice system or making better decisions to meet their needs.  In furtherance of this recommendation, the following initial steps are suggested:
· Work with other Ministries and NGO’s to identify existing resources that can provide for the needs of children who enter the juvenile justice system, but who would be more appropriately served by other systems.

· Work collaboratively with the child protection system to develop programs for children who require both juvenile justice and child protection services.

· Identify key personnel and decision makers in each system to develop guidelines for identifying youth in the juvenile justice system that need protective services.  Develop protocols for case processing in both systems.  

15. Promote greater planning, coordination, collaboration and data collection across juvenile justice stakeholders.  

As observed, juvenile justice stakeholders from the ministry level on down share a deep commitment to the idea that children are different than adults, that they can be rehabilitated, and that they can become productive adults.  Despite this shared philosophy, divisions appear to hamper the ability of all parts of the juvenile justice system from coming together to achieve shared goals, resulting in a silo approach to reform efforts and diminishing the overall ability to reach desired outcomes for youth and for the system as a whole.  All parts of the system have a role to play in aligning the system with international standards, improving case processing to focus on rehabilitation, and ensuring positive outcomes for each child who comes into contact with the juvenile justice system.  

· Create forums in which juvenile justice decision makers from all parts of the juvenile justice system can come together to inform one another about current projects and reform efforts, enlist aid from each other to achieve reforms, develop common agendas to divert children from penetrating more deeply into the system, and to collectively problem solve.  Utilizing a neutral convener might prove useful in this endeavor.

· Develop a coalition of juvenile justice stakeholders to promote the New Paradigm as part of an overall plan to increase the use of diversions, reduce the stigma of having a criminal record for children, and reduce the reliance on closed institutions.

·  Work to enhance collaboration among juvenile justice system stakeholders and other potential partners (schools, community groups, the mental health system) in order to leverage the successes of the juvenile justice system and broaden their impact.  
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Pilot Site Example:  Ubon Ratchathani


 


Beginning in 2002, the concept of the New Paradigm was piloted in Ubon Ratchathani.  The Juvenile and Family Court in Ubon has developed a 15-day training program for court- involved youth.  To be eligible for the program youth must plead guilty and have committed a less serious offense. The children spend fifteen days in a “camp” to address relational and behavioral issues; the family participates in the program on a family day.  The Court has also worked to develop committees in their local communities that will assist children when they return home from the program.  The committee monitors the child and provides follows-up reports to the Court for twelve months.  After the child has completed the program, he or she is encouraged to enroll in other programming, such as vocational training, additional education, or certificate programs, creating a focus on positive outcomes for youth. The associate judges take an active role in finding places of employment for the youth in the community.  They have also developed a foundation that sells handcrafted artisan products.  The youth receive 800 hours of training and receive a certificate.  The foundation helps them by providing funding for the materials and then sells the products that the youth make, giving the youth a portion of the profits.  





Prevention activities include educating children, parents, teachers, and the community about legal codes and promoting positive activities for children to participate in during their free time such as sports, music, art, community service, or summer ordination. In Ubon Ratchathani, they target at-risk youth by utilizing the very active panel of associate judges to do presentations in the local schools and the community on legal codes.  They have also organized court days when youth and community members can come to the court house for activities, group discussions, and participatory presentations.





Interviews and reports reveal positive reactions from the communities represented by the courts piloting the New Paradigm approach as well as some successes.  The judges in Ubon Ratchathani Juvenile and Family Court report a marked decrease in recidivism for those children who have undergone the 15-day program.  The overall recidivism rate over the last six years in the province has decreased from 12.31% to 1.86% for those children who have completed the pilot program since its inception in 2002.  They have also reduced the number of children sent to the training school from 177 to 36 per year.  
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�   This philosophy is formally incorporated in Section 82 of the Juvenile and Family Court Act, which  directs a judge to “always take into consideration of the juvenile welfare and future and the possibility for getting of his or her training and instructions with a view to reform him or her rather than to meet out punishment and likewise in passing its judgment.”





�      This assessment is part of UNICEF Thailand’s commitment to protect and promote children’s rights. Since 1992, UNICEF Thailand has worked collaboratively with the Government of Thailand and others to improve the country’s system of child protection, including its juvenile justice system.  In early 2000, for example, UNICEF funded the Ministry of Justice’s initial effort to introduce child-friendly interview  procedures.  At the same time, it provided crucial support to launch family and community group conferencing.  These practices have since been institutionalized and funded by the Ministry of Justice. In addition, UNICEF supported the development of minimum standards for detention and funded a pilot project that offered an alternative model of post- sentence confinement.  Most recently, UNICEF has supported the Central Juvenile and Family Court’s “New Paradigm” initiative.  


�    As is true with any assessment of this type, the study was limited by such factors as time constraints, scheduling changes, the absence of a centralized juvenile justice information source, and the volume of written materials, many of which required translation from Thai to English.   Although the team interviewed a broad cross-section of stakeholders, it was unable to meet with representatives of every organization (e.g. Thai Royal Police Academy) engaged in the juvenile justice process.


  








�    Act Instituting Juvenile Courts, B.E. 2494 (1951).


�      Wanchai Roujanavong, Alternatives to Juvenile Detention in Thailand and Family and Community Group Conferencing (FCGC) (2006).


� Wanchai Roujanavong, “Restorative Justice in Thailand:  Family and Community Group Conferencing (FCGC) and Restore-relationship Conferencings,” Department of Probation, Ministry of Justice, Thailand. 2006.


�  Id.  006.


�   These observations are consistent with findings in a comprehensive study of FCGC completed by researchers at Sukothai University and made available to the assessment team.  


� The team was unable to discern the prevalence of conferencing resulting from victimless crimes because national statistics do not categories crimes in this way fro reporting purposes. In Songlka Province, however, all six children interviewed who participated in FCGC were involved in victimless crimes. 


� Gerison Lansdown, “Regional Synthesis of Developments in Children and Young People’s Participation in South Asia:  Implications for Policy and Practice”, UNICEF ROSA, October 2003.  Dean Apinya Wechayachai of Thammaset University School of Social Work explained the importance of child participation as follows: “Instead of just acting, the child must think and reflect….Especially, as an owner of the problem, they might create some various kinds of good activities. Moreover, this can revitalize and improve the inner power of the child.” Forum on “ Revitalizing the Child who have Made a Mistake: Public Policy Regarding the Children in the Observation and Protection Centre,” February 23, 2006.  


� Theis, Joachim, “Child and Adolescent Participation Strategy, East Asia and Pacific Region”, UNICEF EAPRO, Bangkok, 2005.


�     Section 173 of the Criminal Procedure Code requires the court to appoint a “lawyer” for any person          age 18 or younger if he or she is not already represented.


�    See Thailand’s Second Report, p. 173.


�      In the year 2005, juvenile and family court dispositions included:  6.88 % warnings, 19.70 % probation, 41.67 % suspension of punishment with probation, 5% suspension of punishment without probation, and 6.10 % fines.  Wanchai Roujanavong, Alternatives to Juvenile Detention in Thailand and Family and Community Group Conferencing (FCGC) for Children (2006).


�    This description draws heavily on “The New Paradigm of the Juvenile and Family Courts” by Mr. Prakob Leenapesnunt and meeting with judges in Ubon Ratchathani).








�    See Sudjit Janenoppakanjana, The Problem of Overcrowding of Juvenile Institutions and Non-Institutional Treatment of Juvenile Offenders, � HYPERLINK "http://www.acpf.org/WC7th/PapersItem3/PpThaiSudjit-2.html" ��www.acpf.org/WC7th/PapersItem3/PpThaiSudjit-2.html� (visited August 21, 2006)


�    The drug diversion program does not apply to consumers or abusers of other intoxicating substances, including alcohol or inhalants.  Although inhalant use is widespread, interviews with children revealed that police typically warn and release children for inhalant use or courts impose minimal sanctions.  Although formal processing in the justice system is not recommended, consideration should be given to community-based treatment programs for youth who endanger their health and welfare through this form of substance abuse.    .                                      
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